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The Quest for Diversity UJithout Racial Preferences: 
High er Education After Hopwood 

Executive Summary 



m 

After the Supreme Court declined to hear the Hopwood 
/casfein 1996 and the Attorney General's interpretation of 
^maNdecision, Texas became one of the first states forced 
Jifo consider how to promote a diverse higher education 
Sstudefift population without giving preferences in 
considering race and ethnicity in aid and admissions in 
its public universities. Although Texas is one of the first 
states to face this challenge, it is not alone. Since Califor- 
nia passed Proposition 209 in 1996, eighteen states have 
considered new affirmative action legislation, with many 
specifically targeting higher education, and lawsuits have 
been filed in several states challenging the consti- 
tutionality of affirmative action in education. 

The situation in Texas may change as the 
Hopwood decision is being reviewed by 
several entities. The court decision held 
that a finding of specific 
discrimination in the recent past by 
the legislature or an institution 
would allow the narrowly tailored 
use of racial preferences to address 
any continuing vestiges of that 
discrimination; the federal Office of '->|gg 
Civil Rights is continuing to study 
whether the absence of racial 
preferences in Texas violates Title 
VI; the legislature has recently asked 
the newly elected Attorney General 
to review the case to determine ^ 
whether the ruling does in fact pro- * 
hibit racial preferences in financial aid; 
the University of Texas (UT) and the At- 
torney General recently filed a brief ask 
ing the Fifth Circuit to overturn its 1996 c 
cision; and as litigation in other s 
progresses, the U.S. Supreme Court may issue a 
ruling that could overturn or modify the Hopwood deci- 
sion. At the moment, however, Hopwood and its inter- 
pretation by the previous Attorney General remain the 
law in the state, and similar restrictions are increasingly 
being implemented across the country. 

Promoting diversity in higher education poses a challenge 
for Texas, and although the Hopwood decision concerned 
students denied admission to the UT law school, it has 
been applied to all public undergraduate and graduate 
higher education in the state. Since without an 
undergraduate degree, no one can get into graduate 
school, this report will focus on undergraduate admissions 
and aid. Texas has been ranked 48th in the percent of 
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students who graduate from its institutions of higher 
education. Controversy continues over accurately 
measuring the high school dropout rate, but it has been 
estimated as one of the highest in the country. Far fewer 
of those who graduate from high school attend college 
than the national average, and of those students who do 
enroll in higher education, only 49 percent graduate 
overall, with rates of only 36 percent for Hispanics and 
27 percent for African-Americans. 

The existing situation is complicated by the prediction that 
in the foreseeable future, the Texas population will 
r _ have a majority of ethnic minorities. If nothing 
is done to increase the percentage of 
minorities attending higher education as 
their populations in the state increase, it 
is estimated that Texas will experience 
declining household income with 
ffe low-income households below 
% $25,000, increasing from 47 percent 

in 1990 to 53.7 percent in 2030. A 
k higher number of low-income 

households means an increased 
burden on the state to provide 
social services and aid as well as a 
lower tax base from which to draw. 

Lack of financial support for higher 
education students further restricts 
the number of minority students 
entering higher education. Texas 
■ invests fewer state dollars per student 
in higher education than many other 
states. When aid is given, 76 percent of it 
in the form of loans, compared to 59 
percent nationally, with higher proportions of 
minorities requiring assistance than white students. 
In addition, most aid programs do not cover the full "cost 
of attendance," a defined term including living expenses 
and room and board that students must pay for in addition 
to tuition, fees and books, to get a college degree. 

The lack of a diverse higher education student population 
has been an ongoing problem for Texas, even when racial 
preferences were allowed. Before Hopwood , the only two 
public higher education institutions in the state that used 
racial preferences in admissions were the flagship schools, 
UT and Texas A&M University (A&M). In 1997, after the 
Hopwood decision was in effect for the first time, both 
UT and A&M reported significant declines in offers and 
enrollments in the incoming freshman class for African- 
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Americans and Hispanics: between 1995 and 1997, Afri- 
can-American and Hispanic enrollment dropped from 19 
percent to 14 percent of total enrollment at UT and A&M. 

It is important to note, however, that both universities had 
been reporting decreases in first-time freshman 
enrollments for African-Americans since 1994 and for His- 
panics since 1995, before 
Hopwood , This year 
both UT and A&M re- 
ported increased appli- 
cations from both Afri- 
can- Americans and 
Hispanics for the fresh- 
man class. The univer- 
sities attribute the rise to 
new outreach activities 
and scholarships target- 
ing students attending 
previously under-repre- 
sented high schools. 

The number of fresh- 
men minorities admit- 
ted to UT increased this 
year over last, but this 
number decreased at 
A&M. For scholarships 
previously targeting 
minority populations 
exclusively and now 
using alternative crite- 
ria, at A&M the percent- 
age of minority recipi- 
ents substantially ex- 
ceeded the percentage 
of minority applicants 
for the scholarships, and 
at UT where all students 
admitted to the incom- 
ing freshman class are 
eligible for such scholar- 
ships, minorities re- 
ceived the scholarships 
at a substantially higher 
rate than whites. 

The Hopwood decision took away certain tools used to 
promote a diverse higher education student population, 
but the case has drawn significant attention to the need 
for additional means to achieve an educated diverse popu- 
lation. So far, the shift in admission preferences and aid 
has primarily been from race and ethnicity to socioeco- 
nomic status, and a number of substantial outreach ef- 
forts have developed, targeting low-income populations 







both in high schools and at an earlier age, to better pre- 
pare students for college level work. Texas has thus far 
provided state funds for both aid and outreach activities, 
however, at a lower level than other states funding simi- 
lar efforts. Funding proposals this session provide sub- 
stantial increases for these activities as well as for improv- 
ing K-12 education. 

/ In contrast to a court rul- 
ing against a Texas uni- 
versity, as in Hopwood. 
the California legislature 
enacted a law expanding 
a policy adopted by the 
University of California 
Board of Regents prohib- 
iting affirmative action. 
Nevertheless, California 
is the one state before 
Texas that had to exam- 
ine tools other than affir- 
mative action to pro- 
mote a diverse higher 
education student popu- 
lation. At the University 
of California system, it 
was determined that 
concentrating on high 
schools with low SAT 
scores would ultimately 
diversify UC, and the 
university implemented 
multi-pronged out- 
reach plan that the state 
^funded at $38.5 million 
^annually with restric- 
tions that the money be 
' spent specifically on out- 
reach programs. The 
most recent change in 
UC's admission policy 
was actually modeled to 
some extent on Texas 
H.B. 588's ten percent 
rule, but the California 
policy requires college preparatory classes. The move 
prompted many education commentators to air their con- 
cerns about the effectiveness of such actions in increasing 
diversity, students taking easier coursework, setting up 
students from weak schools who are not prepared to per- 
form college level work for failure, decreasing student 
quality at top schools, and excluding students at stronger 
schools who just miss the top percentage ranking, but are 
qualified to do college work. 
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High er Education After Hopwood 




In the arena of student financial aid, Georgia has become 
widely known for its. successful state financial aid pro- 
gram. HOPE has given benefits to 400,000 students since 
the fall of 1994 and has become a $705 million program so 
popular that state voters protected it with a constitutional 
amendment last fall. The number of students receiving 
both Pell grants and the book allowance from HOPE has 
increased by 45 percent since 1994. It seems that the heavy 
recruitment involved in the HOPE program has resulted 
in low-income students applying for aid for which they 
can qualify. 



course preferable, whether students are prepared for and 
informed about college at the K-12 level or by higher edu- 
cation institutions, it remains clear that substantial addi- 
tional funding for student financial aid grants, at least to 
reach the national average, remains necessary if more 
Texas citizens, particularly as the state reflects greater di- 
versity, are to graduate from institutions of higher educa- 
tion. This session, a version of the HOPE scholarship pro- 
gram has passed the Senate, but the proposed funding 
allocation, while a large increase for Texas, remains far 
below Georgia's programs and below recommendations 
of studies conducted in Texas. 



Since the issue has become more widespread, the federal 
government has modeled several programs on state out- 
reach activities and has created a financial aid program 
named after the Georgia HOPE program. While indi- 
vidual campuses in Texas have implemented some of the 
outreach programs and access some aid through programs 
for students in financial need, Texas could take more ad- 
vantage of those programs, as well as leverage its pro- 
portional share of federal financial aid dollars. 

The need for improved preparation at the K-12 level or 
for remedial education at the college level, as well as the 
necessity of addressing retention, complicate the effective- 
ness of efforts Texas has made to promote diversity in 
higher education, which, if fully implemented, would 
require further additional funds. The 75th Legislature 
took steps to address the state's higher education needs 
with the first increase for higher education funding in ten 
years, and several proposed bills this session would ex- 
pand funding to strengthen K-12 education, and poten- 
tially could increase higher education outreach programs. 
While improving preparation in K-12 education is of 



Promoting diversity in higher education still presents a 
long-term challenge for Texas, and while Hopwood has 
taken away some of the tools to accomplish that goal, it 
has potentially provided some others by focusing atten- 
tion on the great needs of the state in higher education. 
Although no single criterion or combination of criteria 
will result in the same level of minority participation as 
using the criteria of race and ethnicity, even if the 
Hopwood restrictions cease to apply, improved K-12 edu- 
cation, increased student financial aid for higher educa- 
tion, and outreach and retention activities targeted to pre- 
viously under-represented populations defined by socio- 
economic status and other factors can go a long way to- 
wards producing an educated diverse population in Texas. 
While steps have been taken in this direction and several 
pending proposals this session provide substantial in- 
creases for K-12 and higher education funding, given 
Texas' current low rankings and growing minority popu- 
lations, success will require a serious ongoing commit- 
ment of resources. 
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Higher Education After Hopwood 



“You may not like the Hopwood decision, but it is going to 
be the law of the land. The question is how do we make 
the transition.” 

— University of California Regent Ward Connerly, to 
University of Texas Law School students March 8, 1999. 



The issue of how to promote racial and ethnic diversity 
i% ‘higher education has become a volatile one, 
demonstrated by angry students banging the wall in 
prptest as Ward Connerly attempted to address an 
audience at the University of Texas Law School. Connerly 
a* Regent at the University of California, is best known as 
the individual behind the 1996 California Proposition 209, 
which outlawed affirmative action in the state. Since then, 
a total of eighteen states have considered new affirmative 
action legislation. Most introduced bills call for the 
elimination of affirmative action at the state level, and 
many specifically target the use of affirmative action in 
state higher education programs. In November of 1998, 
voters in Washington state became the second state to pass 
a referendum banning affirmative action, the "Washington 
State Civil Rights Initiative." Earlier this year, Connerly 
visited Florida to lead a new campaign to ban affirmative 
action by getting the Florida Civil Rights Initiative on the 
2000 ballot. Connerly has stated that his top priority in 
Florida would be to ban consideration of race and 
ethnicity in higher education admissions. 

In addition to state legislative activity, lawsuits have been 
brought in several states challenging the constitutionality 
of affirmative action programs. The Ninth Circuit is 
considering a suit filed before Washington state passed 
legislation banning affirmative action, and the Eleventh 
Circuit recently ruled that the University of Georgia used 
an unconstitutional admissions policy that gave 
preference to African-Americans. At the same time a 
group of legislators was pushing an amendment to the 
Ohio Constitution modeled on California's Proposition 
209, the Ohio Supreme Court heard arguments last fall in 
a case that could determine the future of public sector 
affirmative action programs in the state. The First Circuit 
recently ruled that a public school policy making race a 
determining factor for admittance violated the U.S. 
Constitution's guarantee of equal protection, and in 
February, in order to settle a federal lawsuit, the San 
Francisco school system agreed to stop assigning students 
on the basis of race. Similar cases have been argued 
against the Michigan state public universities, and 
lawsuits are currently pending against the University of 
North Carolina, the University of Virgina, and the 
Oklahoma State Regents of Higher Education challenging 
the use of racial preferences in admittance and scholarship 
programs. The Economist reported that "the conservative 
public law firm that brought those suits recently sent out 



a handbook to students at elite universities, a step-by-step 
guide to suing colleges for 'illegal racial preferences.'" 

With the Hopwood decision, Texas became one of the first 
states forced to consider how to promote a diverse higher 
education student population without giving preference 
in considering race and ethnicity. As has been widely 
publicized, on June 1, 1996, the U.S. Supreme Court 
declined to hear the Hopwood case. This decision meant 
that the Fifth Circuit ruling of March, 1996, which held 
the University of Texas law school could not use racial 
preferences in admitting students without sufficient 
evidence of present effects of specific instances of past 
discrimination, remained governing law. The circuit 
court's decision held that racial preferences violated the 
equal protection clause of the 14th Amendment unless 
they were part of a "narrowly tailored" program to 
remedy continuing vestiges of specific discrimination. 

After the Supreme Court declined to hear Hopwood. 
former Attorney General Dan Morales issued an opinion 
in February of 1997 that interpreted the ruling to prohibit 
consideration of race and ethnicity by all public 
institutions of higher education in financial aid as well as 
admissions decisions in Texas, unless there were a factual 
finding by the legislature or institution of discrimination 
by the institution in the not too distant past. Although 
several commentators disagreed with this interpretation 
and there has been a recent legislative request for the 
current Attorney General to review the issue again, public 
universities in Texas, absent a finding of continuing effects 
of specific past discrimination, are currently prohibited 
from considering race and ethnicity in admission and aid 
decisions. 

Increasing diversity in higher education under these 
constraints poses a challenge for Texas. Although the 
Hopwood decision concerned students denied admission 
to the UT law school, it has been applied to all public 
undergraduate and graduate higher education in the state. 
Since without an undergraduate degree, no one can get 
into graduate school, this paper will focus on 
undergraduate admissions and aid. In the foreseeable 
future, Texas will have a majority population of racial and 
ethnic minorities, but the state currently ranks 48th in the 
percent of college students who graduate from its 
institutions of higher education, with disproportionately 
lower rates for African-Americans and Hispanics. 
Although there remain ongoing arguments over how to 
determine the dropout rate in Texas, it has consistently 
been reported to be among the highest in the nation, and 
it is undisputed that fewer of those who do graduate from 
high school attend college than the national average. Of 
those who enroll in higher education, only 49 percent 
graduate overall, with rates of only 36 percent for 
Hispanics and 27 percent for African-Americans. 
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Ethnicity of Texas Population, 1998 



White 

58 % 




American 

12 % 



Source: UT System 



Projected Ethnicity of Texas Population, 2030 




Source: UT System 



Texas Public Universities Enrollment by Ethnicity, 
Fall 1997 



American 




62 % 

Source: Briefing Material for the Committee on Hopwood, 
State Hiring Practices, and HUB’S 



\h 

Studies conducted in Texas have estimated that if the 
graduation rate of minorities from higher education in- 
stitutions does not improve, Texas will experience declin- 
ing household income with low-income households be- 
low- $25,000 increasing from 47 percent in 1990 to 53.7 
percent in 2030. A higher number of low-income house- 
holds means an increased burden on the state to provide 
social services as well as a lower tax base from which to 
draw. 




Texas also invests fewer state dollars per student in higher 
education than many other states, with loans making up 
76 percent of need-based student aid disbursed to under- 
graduate students in the state, placing a greater burden 
on low-income students' ability to go to college. Before 
schools were required to ignore race and ethnicity absent 
a finding of continuing effects of specific discrimination, 
the University of Texas at Austin (UT) and Texas A&M 
University (A&M) were the only public institutions of 
higher education in the state that had addressed the issue 
by giving positive weight to minority race and ethnicity 
in admission decisions. 

Even those who oppose the use of racial preferences still 
claim to consider diversity a valuable goal, whether on 
principle or for economic reasons in light of the future 
population growth. Therefore, unless and until the ap- 
plication of Hopwood is changed, by a finding by the fed- 
eral Office of Civil Rights (OCR) or by the legislature that 
existing vestiges of past discrimination continue to exist, 
by a new Fifth Circuit decision, by a U.S. Supreme Court 
ruling, or by a new state Attorney General opinion, the 
question to be considered is how diversity can be pro- 
moted in student populations at public institutions of 
higher education without considering race or ethnicity in 
admissions and aid. 

This paper will provide a summary of developments re- 
garding Hopwood; review legislative action taken in Texas 
to address the issue; examine the recommendations of the 
primary studies published in Texas on this topic; consider 
efforts by the federal government and other states in ad- 
missions and aid decisions; describe practices currently 
implemented to attract undergraduates by the two Texas 
public universities that previously used racial preferences 
in admissions and aid decisions; and highlight pending 
bills in the current legislative session that address public 
institutions of higher education aid and admission deci- 
sions. 

In brief, the shift in admission preferences and aid has 
primarily been from race and ethnicity to socioeconomic 
status, and a number of substantial outreach efforts have 
developed, targeting low-income populations both in high 
schools and at an earlier age, to better prepare students 
for college level work. Texas has thus far provided state 
funds for both aid and outreach activities, however, at a 
lower level than other states funding similar efforts. The 
need for improved preparation at the K-12 level or for 
remedial education at the college level as well as the ne- 
cessity of addressing retention complicate the effective- 
ness of these efforts, and if fully implemented, would re- 
quire even further additional funds. 
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Hopwood Developments 

Although the Fifth Circuit ruling is binding law in Texas, 
Louisiana and Mississippi, Hopwood did not in fact im- 
pact higher education admissions and aid decisions in the 
other two states. In contrast to Texas where the Hopwood 
court found there was not sufficient evidence of recent 
past discrimination to warrant a remedial affirmative ac- 
tion program, vestiges of past discrimination were deter- 
mined to continue to exist in the Louisiana and Missis- 
sippi public higher education systems by other court cases. 
As a result, those states were ordered to implement affir- 
mative measures, including racial preferences, to elimi- 
nate the continuing traces of past discrimination. 

In Texas, soon after the former Attorney General issued 
his opinion interpreting Hopwood to apply to all aid and 
admissions decisions. Senator Rodney Ellis asked the fed- 
eral OCR to review the decision in Texas. The federal 
OCR, charged with monitoring compliance by educational 
institutions with Title VI of the Civil Rights Act of 1964 
which prohibits discrimination on the basis of race or 
ethnicity in any program receiving federal funds, previ- 
ously required the state to implement a remedial action 
plan to address past discrimination and increase diver- 



sity in higher education in 1983. Since then, two addi- 
tional plans have been implemented to ensure Title VI 
compliance in Texas on a voluntary basis. The Assistant 
Secretary of Education for Civil Rights has stated that she 
believes the Morales opinion to be incorrect and that 
Hopwood exclusively applies to admissions decisions at 
the University of Texas law school. The Assistant Secre- 
tary further stated that the sufficiency of any race-neutral 
policies will depend on whether such policies are effec- 
tive in eliminating any still existing vestiges of discrimi- 
nation. 

In March of 1997, OCR announced it would conduct a 
review of Texas' public higher education systems to de- 
termine whether there were existing traces of discrimina- 
tion that required public higher education institutions to 
grant preferences to minority applicants. Although when 
OCR began its review the office stated that it would take 
a year to complete, as of March of 1999, no findings have 
been issued. OCR held meetings with the Texas Higher 
Education Coordinating Board (THECB) on March 25, 
1999, to express their concerns relating to a number of 
colleges and universities in the state, but OCR stated it 
was hopeful it could work with the state to develop a plan 
to address those concerns on a race-neutral basis. 
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The future of HopwoocT s application is under review at 
the moment. In addition to the OCR review, if pending 
federal court cases use a different standard, the U.S. Su- 
preme Court may rule to clarify its earlier Baake decision 
regarding affirmative action, which could reverse or 
modify Hop wood . Several weeks ago, Senator Bill Ratliff 
asked the newly elected Attorney General, John Cornyn, 
to re-examine whether financial aid decisions are in fact 
subject to Hopwood 's prohibition of considering race and 
ethnicity. Two bills pending this session follow the pro- 
visions of the 1996 decision and propose a finding by the 
legislature of continuing vestiges of past discrimination 
in high education. Most recently, UT and the Attorney 
General asked the Fifth Circuit to overturn its 1996 deci- 
sion. Now, however, the Hopwood decision and the At- 
torney General's opinion continue to be the law in Texas, 
with similar restrictions on both admissions and aid be- 
coming more common in states across the country. 

Rist Legislative Action in Texas 

Re HodwoocI and Financial Aid 

1 



cants in advance of any deadline. In addition, the statute 
requires each institution to determine each academic year 
whether to adopt an admissions policy expanding the 
automatic admission provision to the top 25 percent of a 
graduating high school class. 

Officials of selective universities in Texas have stated that 
H.B. 588 has not in fact yet made a significant difference 
in their incoming freshman classes and have speculated 
that reasons include lack of information dissemination 
about the bill, recruitment of high performing students 
by out-of-state schools, and regional preferences of stu- 
dents. These officials have voiced their concern that the 
statute may have a problematic impact in the future be- 
cause it only predicates admission on a student's GPA, 
regardless of whether that student takes any course above 
the minimum high school requirements, so students guar- 
anteed admission may have purposely taken easier 
courses to boost their GPA but actually not be prepared 
to do college level work. Studies conducted in Texas have 
recommended that the top ten percent rule be amended 
to add requirements that students take college prepara- 
tory classes. 



Six months after the U.S. Supreme Court declined to hear 
Hopwood, the 75th Texas state legislature convened, and 
the former Attorney General issued his opinion one month 
into the session. The 75th Legislature passed several bills 
in direct response to the Hopwood decision and its inter- 
pretation by the former Attorney General and provided 
limited funds for financial aid programs. The most well 
known of these bills, H.B. 588, requires that a public insti- 
tution of higher education admit a student who gradu- 
ates in the top ten percent of an accredited high school 
graduating class in Texas. The bill also requires that the 
institution review the applicant's record to determine if 
remedial education would be necessary. Any student so 
identified may be required during the summer immedi- 
ately after the student is admitted to enroll in appropri- 
ate enrichment courses and orientation programs, but the 
statute does not expand on what standard should be used 
to determine that, nor does it require the institution of 
higher education to provide the remedial education. 

H.B. 588 requires each institution to admit other appli- 
cants based on any, all, or a combination of 18 specified 
factors, including academic record, socioeconomic factors, 
responsibilities outside of school, bilingual proficiency, 
financial status of the student's school district, and per- 
formance on standardized tests compared to students of 
similar socioeconomic background. The institution may 
consider other factors in admission and awarding of aid 
but must publish a written policy available to all appli- 



The 75th Legislature also passed bills requiring certain 
studies regarding the impact of Hopwood . H.B. 2146 re- 
quired THECB to conduct a continuous study of the ef- 
fects of recent actions, including Hopwood and any 
changes in recruiting or application procedures, on mi- 
nority application and admission rates as well as to main- 
tain a database on minority enrollment in public higher 
education in the state, including applications, recruiting, 
admission, retention, graduation and licensing. The re- 
port was due to the legislature with recommendations by 
December 1, 1998, and is discussed below. 

In addition to the report required by H.B. 2146, the 1998- 
9 General Appropriations Act included two riders direct- 
ing studies of higher education in light of Hopwood . The 
first. Rider 16, 1-23, required the Comptroller to conduct 
a disparity study addressing student recruitment, admis- 
sions, retention and financial aid to determine whether 
past acts of discrimination by institutions of higher edu- 
cation continue to have any present effects. The results 
of this study, "Disparity in Texas Higher Education," are 
examined below. The second, Rider 21, III-47, required 
each institution of higher education to submit a plan for 
increasing representation of women and members of eth- 
nic and racial minority groups among the students as well 
as faculty and administrative staff to THECB. A repre- 
sentative of THECB explained that a plan was in fact sub- 
mitted by each campus, maintained in a file by THECB, 
but not compiled or analyzed in any way. 
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In addition to passing legislation directly responding to 
Hopwood, the 75th Legislature also granted the first in- 
crease in higher education funding in ten years to the Back 
to Basics proposal submitted by the Higher Education 
Coalition, a group consisting of the leadership of the col- 
leges and universities in the state. The Coalition requested 
an increase of $926 million in new funding to higher edu- 
cation in the state for the biennium, and the 75th Legisla- 
ture provided almost $600 million of it. In the appropria- 
tions process, the legislature does not specifically fund 
programs in the plan, but the proposal included a state- 
wide total request for $114.4 million for need and merit- 
based grants, and $39.4 million for work study awards 
for economically disadvantaged students. The Coalition 
states that the money is being used to help increase the 
number of bachelor degrees by 16,100 per year, or 23 per- 
cent, to bring Texas up to the national average. In a less 
direct action, the legislature also passed H.B. 1235 which 
allowed $638 million in tuition revenue bonds to be is- 
sued to fund projects at 41 institutions. 



Financial aid to assist students to attend institutions of 
higher education in Texas had not received much sup- 
port from past legislative sessions. The Texas Tuition 
Assistance Grant program was originally adopted by the 
71st Legislature in 1990 to provide grants to students from 
low-income and middle-income families, as determined 
by THECB, who graduate from high school with a cumu- 
lative average grade of 80 or above. Although the statute 
was placed on the books in 1990, no money was appro- 
priated for the program in 1991, nor in 1993, and in 1995, 
only $500,000 was appropriated. In 1997, the 75th Legis- 
lature increased the figure to $10 million for the biennium 
with S.B. 1898, which also provided $2.5 million to the 
A&M System for need-based scholarships. 



The 75th Legislature also created a new financial aid pro- 
gram in S.B. 576 which established the Texas New Hori- 
zons Scholarship Fund. New Horizons scholarships pro- 
vide for tuition and fees of educationally and economi- 
cally disadvantaged high school graduates, as determined 
by THECB, who attend public institutions and who have 
met minimum academic requirements and demonstrated 
responsibility in their school, community, or family. There 
was no allowance for other items, such as room and board, 
which are considered part of a student's cost of attendance. 
The legislature only appropriated $3 million to New Ho- 
rizons for the 1998-1999 biennium. 



Finally, the 75th Legislature also passed several higher 
education bills exempting certain professions from tuition 
and fees, including peace officers, educational aides, stu- 
dents in foster or other residential care, and veterans and 
their dependents, and provided for other exemptions at 
specific universities. 








Results and Recommendations 
of Studies Conducted in Texas 

Even before H.B. 588 was enacted, the Fifth Circuit sug- 
gested several race-neutral criteria in the Hopwood deci- 
sion which the UT law school could use to achieve a di- 
verse student body, allowing public higher education in- 
stitutions to consider factors such as unusual or substan- 
tial extracurricular activities, atypical factors affecting 
grades, whether an applicant's parents attended college, 
and the applicant's economic and social background. Six 
studies analyzing how to proceed in the wake of 
Hopwood in Texas have reiterated the value of using al- 
ternative criteria and have added suggested guidelines 
for implementation, outreach and funding. The common 
themes in all of these recommendations are: a shift to so- 
cioeconomic factors in considering admission and aid 
policies, improved capacity of K-12 education in the state 
to prepare students for college level work, outreach pro- 
grams to inform them about higher education opportu- 
nities, and increased funding for financial aid. 

Shift to Socioeconomic Factors 

The primary element present in all of the six reports' rec- 
ommendations is a shift to focus on socioeconomic fac- 
tors rather than race or ethnicity. That shift was deter- 
mined to be appropriate, in conjunction with other fac- 
tors, after several studies determined the major academic 
factors affecting enrollment in select schools are gener- 
ally related to higher socioeconomic resources. 

As noted, the Disparity in Texas Higher Education study, 
issued in two volumes in February and March of 1999, 
was required by a rider of the 1997 budget to be conducted 
by the Office of the Comptroller. The study was not de- 
signed to make recommendations but rather to report de- 
scriptive findings to assess how minorities were faring 
before and after the Hopwood decision and to determine 
whether there was ongoing discrimination by higher edu- 
cation institutions. The study found that undergraduate 
admission rates did not exhibit wider disparities between 
races after Hopwood than before, but application rates 
did show wider disparities. The study also found that 
when other factors, including socioeconomic status, are 
controlled, minority students are in fact more likely than 
whites to enter the more selective universities in the state 
which suggests that select schools are not directly deny- 
ing access to African-American and Hispanic students. 
Those factors are rarely controlled in real life, however, 
because far more minorities exist in lower socioeconomic 
situations than whites. 
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Special Senate Committee on 
Hopwood and State Contract and Employment Practices 

Lt. Governor Bullock appointed the Special Senate Committee 
on Hopwood and State Contract and Employment Practices 
Report on December 8, 1997, and the Committee held a series of 
meetings during 1998 and issued its report February 1, 1999. 

Recommendations: 

• increase funding for scholarship programs, 

• create a mechanism to grant automatic transfers for students 
graduating from community colleges with a specified GPA to 
go to any four year university, 

• create statewide commission charged with developing 
public/private partnerships to improve access to higher 
education for "educationally and economically disadvantaged 
students/' 

• increase funding for non-flagship universities, 

• increase funding for outreach programs, 

• expand use of alternative admissions criteria for graduate 
and professional schools, 

• support the recommendation of House Higher Education 
Committee and Texas Commission on a Representative 
Student Body to increase state Work Study programs. 

House Higher Education Committee 
Interim Report to the 76th Legislature 

The Committee, chaired by Representative Irma Rangel, issued 
its report on October 7, 1998, including recommendations by 
both of its committees and several subcommittees. 

Recommendations: 

• that the Texas Education Agency (TEA), THECB, institutions 
of higher education, and all public schools develop more 
outreach programs to increase awareness among students of 
the existence of HB 588, 

• that post-graduate professional schools develop outreach 
programs and alternative admissions policies considering a 
range of factors other than test scores, 

• that the legislature provide substantial new funding tor 
student grants and scholarships, 

• that colleges and universities expand their outreach 
programs and retention programs, 

• adjusting the funding formulas for General Academic 
institutions to increase money for teacher education, 

• funding a supplement for assisting institutions that enroll 
and retain economically disadvantaged students, including 
funding for work-study programs and outreach centers, 

• that the state increase financial aid to offset the existing gap 
between students' available resources and the costs of 
attending college, 

• that the legislature commit to funding a new grant program 
with $200 million in new monies, a portion to be awarded to 
students showing the greatest financial need and a portion to 
be provided for students who meet certain academic 
requirements and who come from middle income families, 

• that the legislature reduce the number of state funded 
financial aid programs by consolidating them when 
appropriate, 

• that the current Texas work-study program be expanded 
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bv committing $50 million in new monies, 

• that the Texas Guaranteed Student Loan Corporation, 
Association of Texas Lenders for Education, Council for the 
Management of Educational Finances, Texas Association of 
Students Financial Aid Administrators, the Higher Education 
Authorities make every effort to create partnerships with each 
other to reach students from all areas of the states to inform 
parents and students about higher education opportunities 
and financial aid, and 

• that the state set aside money for the marketing of a 
statewide outreach program, 

• that the Texas Guaranteed Student Loan Corporation and 
THECB with institutions of higher education continue 
developing an easy-to-understand guide to determining 
financial aid eligibility and expected family contribution as 
well as student management and personal finances. 

Texas Commission on a Representative 
Student Body (TCRSB) 

The Texas Higher Education Coalition, created in 1995 by the 
leaders of the state's colleges and universities, appointed the 
Texas Commission on a Representative Student Body, chaired 
by former Lieutenant Governor Hobby, and charged the group 
with assessing current efforts associated with the recruitment, 
admission, retention, and graduation of minority students within 
the parameters of Hopwood and to make recommendations in 
these areas. 

Recommendations: 

• a legislative appropriation of $500 million per biennium for 
need-based financial aid, 

• that the legislature create a fund of $60 million for more 
higher education recruitment programs in Texas public 
schools 

• expansion of the current work-study program, 

• simplification of state financial aid programs and awards 
made at appropriate times, 

• development of a marketing communications plan to inform 
students and parents about educational, support, and financial 
aid opportunities, 

• increased partnerships between the state and the private 
sector, 

• incentives for students in community and technical colleges 
to obtain a bachelor's degree, 

• that the legislature support higher education institutions at 
a level that allows them to provide quality retention programs. 
The TCRSB Report incorporated THECB's recommendations 
for a financial aid program which included: 

• funds for state grants to college students should be 
substantially increased, 

• the number of state funded grants and scholarships should 
be consolidated, 

• completion of the recommended high school curriculum 
should be required for eligibility but the requirement should 
be phased in as all high schools develop the capacity to provide 
that curriculum and students become aware of the 
requirement, 

• development of a state standard to determine satisfactory 
academic progress in college to maintain eligibility, 
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